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SUPREME COURT OF LOUISTIANA.
No. 2004-CA-0227
LOUISIANA MUNICIPAL ASSOCIATION, ET AL.
VERSUS
JAN 1 $ 2005
THE STATE OF LOUISIANA AND
THE FIREFIGHTERS® RETIREMENT ASSOCIATION

/;/J;JQ?OCALOGERO, Chief Justice CONCURS AND ASSIGNS WRITTEN REASONS:
'V This decision rejects a constitutional challenge to the system set up by the
T.ouisiana T.egislature for the purpose of fulfilling its responsibilities relative to the
Firefighters’ Retirement System, a Louisiana constitutional obligation o “c;'stablish
a method of actuarial valuation to be employed” to attain and maintain the actuarial
soundness of each state and statewide retirement systems, as required by Art. 10, §
29(E)(1). Under the system putinplace by the Legislature and approved by this coutt
in this case, the Firefighters Retirement System is funded by three sources: (1
_contributions of employees equal to eight percent of salary excluding overtime, (2)
dedicated tax revenues from a pool of seven-tenths of one percent of the Insurance
Premium. Tax Fund that the Firefighters Retirement System shares with two other
retirernent systems, and (3) contributions from the firefighters® employers' that vary
from year to year in the amount necessary to make up the difference between the
ctsounts collootod from i first two souces aud (s auounts nosdsd o aclicve

actuarial soundness.”
I write separately for the purpose of pointing out that, despite the fact that the

system adopted by the Legislature is not unconstitutional as written or as applicd (for

' Generally, this group includes municipalities and various fire districts.

2 The contribution of the firefighters® employers has increased from nine percent for all
years prior to 2002, to 25.25 percent of payroll in 2003.
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the reasons more fully explained in the majority opinion), the record facts in this case
demonstrate that the system, as it is currently structured, places a difficuit, if not
impossible, burden on firefighters’ employers that could easily become
insurmountable in the coming years. In fact, the system today presents a threat to the
fiscal integrity and survival of many of these employers who are plaintiffs in this
action, if that has not already occurred. Of course, the Legislature has the power and
authority to structure the system (and the solution) as it deems wise, provided it
responds to the Constitutional méndate to attain and maintain actuarial soundness of
(he system. The variety of uptions is a8 Lioad as legislators’ ingenuity will permit,
however restricted that may be by the political realities, be it by appropriation of
necessary additional monies from the State’s general fund, tapping different and
additional taz sources, adjusting the required respective contributions as are currently
in place, or any other permissible legal changes affecting the funding of the

Firefighters’ Retirement System.
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SUPREME COURT OF LOUISIANA
NO. 04-CA-0227

LOUISTANA MUNICIPAL, ASSOCTATION, -
PARISH OF JEFFERSON, ET AL.

VS. JAN 1 9 2005

STATE OF LOUISIANA AND
THE FIREFIGHTERS’ RETIREMENT SYSTEM

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIFTH CIRCUIT, PARISH OF JEFFERSON
N // M/ WEIMER, J., concurring in part. |
I concur 1n the result and agree with the concurrence of Chief Justice Calogero.
Additionally, I agree with the concurrence of Justice ad koc Lanier which addresses

the effect of the repeal of the statutory state guarantee.
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SUPREME COURT OF LOUISIANA
NO. 04-CA-227

" LOUISIANA MUNICIPAL ASSOCiATION, THE PARISH OF
JEFFERSON, LOUISIANA, ET AL.

. JAN 1

VERSUS 9 2005

STATE OF LOUISIANA AND THE FIREFIGHTERS’ RETIREMENT
SYSTEM

APPEAL FROM THE NINETEENTH JUDICIAL DISTRICT COURT,

FOR THE PARISH OF EAST BATON ROUGE
HONORABLE TYMOTHY E. KELLEY, JUDGE

KNOLL, Justice, dissenting
99 This casc concerns the percentage rate local government employers with
employees in the Firefighters Retirement System (“FRS”) must contribute to the FRS.
" For the following reasons, I respectfully dissent from the majority opiuion and find
wnder a statutory analysis the more specific provigions of La. R.S. 11:3262(D)(1)
prevail over the general provisious of La. R.S. 11:103. Itherefore would reverse the
district cdurt’s declarations of u‘nconstitutionality, vacate the permanent injunction,
and remand this case to the district court for further proceedings.

- Ifindit appropriate to first comment that I recognize this is a difficult case with
an intricate statutory history. The statutory scheme itselfis difficult reading and tends
to be problematic in application. The district court’s task was made more difficult by
the plaintiffs’ alternative attack raising serious constitutional issues, some of which
were extraneous to the determination of the employer confribution rate, which is the
sole focus of the plaintiffs’ litigation. The extraneous issues pertaining to the funding
of the FRS have no begring in determining the employer rate of eontribotion. The
distoict court’s ruling on these extraneous issues qonstituted dicta and were

premature. Thus, T would reverse and set aside these rulings of unconstitutionahty.



JAN/19/2005/WED 03:48 P JA OFC COPY RM FAX No. 5043102587 P 011/702¢

Having said this, I will address how, in my view, the employer contribuﬁorl rate s
resolvechrnder a statntory analysis.

Title 11 of the Louisiana Revised Statutes, known as the “Louisiana Public
Retirement Law,” consolidates “public retirement law [into one title] in order to
effectively comply with the mandate of Article X, Section 29(E) of the Constitation
of Louisiana to maintain public retirement systems on a sound actuarial basis.” La.
RS. 11:1 (2004). Within this tile exist two statates which appear to govern
employer contributions to the FRS, namely, La. R.S. 11:103 (C)‘ and 11:2262(D)(1).

Defendants rely upon La. R.S. 11:103 to support their claim that the employer
contribution rate to the FRS is a fluctuating nine percent rate, whereas, the. plaintiffs
relyuponT.a.R.S. 11:2262(D)(1) to gupport their assertion the employer contribution
rate to the TRS is a strict, mandatory nine percent rate. Arpuably, it appears both
parties are corrent in their assertions.

La.RS.1 1:103(C3 provides:

C. The net direct actuarially required eraployer contribution for each
fiscal year, commencing with fiscal year ending 1997, shall be that
dollar amount equal to the contribution rate specified in Subparagraph
(2)(b) of Subsection C, if any, increased by the cost itemized in
Paragraph C(1), reduced by the contributions itemized in Paragraph
C(2), rounded to the nearest one-quarter percent:

(1) The gross required employer contribution as provided in
Paragraph B(1) of this Section.

(2) Elements of the gross employer contributions:

(2) Dedicated ad valorem taxes and revenue sharing funds.

(b) Targeted portion of the net direct employer's confributions:
(i) Firefighters' Retirement Systetn -- 9% '
(ii) Municipal Police Employees' Retirement System - 9%
(111) Sheriffs' Pension and Relief Fund - 7%
(iv) Each rate set forth in this Subparagraph is to bée treazed as
a fixed rate unless a higher or lower rafe results from
application of the provisions of this Section in ifs entirety.

(c) Dedicated assessments agamst insurers. Such amounts,
exchuding amounts paid for fonding of mergers, to be the lesser
of available funds or cost stated in C(1) reduced by contributions



JAN/19/2005/WED 03:48 PM  JA OFC COPY RM FAX No. 5043102587 P.012/024

N

stated in C(2)(a) and C(2)(b) but in no event shall be less than
zero. (Emphasis added). '

La. R.S. 11:2262(D) provides, in pertinent part:

D. Pension accumulation fund

The pension accumulation fund shall be the fund in which shall be
accumulated all reserves for the payment of all pensions and benefits
payable from contributions made by employers. Contributions to and
payments from the pension accumnulation fund shall be made as follows:

(1) Yn addition to the assessment collected above, each municipality,
parish, or fire protection district which has employees on its fire
protection force who become members in the Firefighters'
Retirement System shall contribute an amount equal to nine percent
of the eamable compensation excluding overtime but including state
supplemental pay, of each firefighter eligible for membership in the
Firefighters' Retirement System and shall remiit this amount monthly
to the Pirefighters' Retirement System. (Emphasis added).
‘When a law is clear and unambiguous and its application docs not lead to
absurd consequences, the law shall be applied as written and no further interpretation
. . . .
may be made in search of the intent of the Legislature. La. Civ. Code art.'9 (2004);
Lockett v. State, Through Dept. of Transp. and Development, 03-1767, p. 3 (La.
2/25/04),  S0.2d _. Reading the statutory provisions as written, La. R.S. 11:103
sets forth a formula devised to caleulate the employer’s contribution to the FRS and
describes the nine percent rate at issue in this case as a “targeted portion.” La. R.S.
11:103(C) also allows its targeted portion/rate to fluctuate higher orlowet if ahigher
or lower rate results from application of the provisions of La. R.S. 11:103 m its
entirety. In essence, La. R.S. 11:103(C) provides for a fluctuating target rate.
On the other hand, La. R.S. 11:2262(D)(1) specifically provides “cach
municipality, parish, or fire protection district...shall contribute an amount equal to

nine percent of the eamable compensation...” Because the word “shall” is
mandatory, this statutory provision creates a strict nine percent employer contribution

rate, rather than a rate that can fluctuate higher or lower. See La, R.S. 1:3 (2004).
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Under La. R.S. 11:2262(D)(1), an employer has 1o pay the nine percent rate, because
the La. R.S. 11:2262(D)(1) niine percent rate cannofﬂuctuate. Accordingly, there
does appear to be a conflict between these two provisions.

Contrarily, the district court found: “La. R.S. 11:2262(D)(1) sets a target rate,
which the forimula in La‘,R.S. 11:103 strives to meet. The combination of the two
companion statutes allows thé actuary to target the baseline under La. R.S.
11:2262(D)(1) while concurrently precerving the right to ultimately formulate the rate
underLa. R.S. 11:103.” Thus, itheld: “La. R.S. 11:2262(D)and 11:103 mustbe read
together as setting a nine percent target rate that may flucinate higher or lower.” I
find this reasoning flawed. In order to achieve this compatibility between the two
statutes, the words “baseline” or “minimumn™ have to replace the word “shall” inLa.
R.S. 11:2262(D)(1) as though “shall” did not exist in the wording of 11:2262(D)(1),
which clearly provides the employers: shall contribute an amount equal to nine
percent. The majority opinion simply expounds upon this error. Of importance, La.
R.S. 11:103(C)(2)(b)(iv) does not preserve the mandatory nine percent rate required
mmLa. R.S. 11:2262(D)(1), because it specifically provides “each rate set forth in this
Subparagraph is tabe treated as a fived rate wnfesy a ligher or lower rate regults from
the application of the provisions of this Section in iis entirety.” The specific
provisions of section 11: }03 (C)(2)(b) donotapply because the employer contribution
rate is specifically provided forin 11 :2262(D)(1) ata mandafory rate of nine percent.
Reading the statutes to getht%r and replacing the “shall” with “baseline” or “minirnum”
allows the employer contribution rafe to rise above the mandated nine percent rate as
in this case, or even fall below the nine percent rate, rendering the mandatory nine

percent rate of La. R.S. 11:2262(D)(1) completely ineffective.



JAN/19/2005/WED 03:48 P JA OFC COPY EM FAY Yo, 5043102587 P 014/024

Significantly, the district cqurt reached this conclusion because it found the
' application of La. R.S. 11:3 would resolve the issue. The court stated “an important

statute to consider in resolving the issue at hand is La. R.S.11:3.” This is where the
district couxt fell into error and skewed its reasoning. La. R.S. 11:3 sets forth the
rules of interpretation a court must employ when a conflict exists between the
provisions contained in Title 11 and the provisions contained in separate laws, i.e.,
laws ouside of Title 11. The maﬁdatory fixed nine percent rate of La. R.S.
11:2262(D)(1) and the targeted fluctualing rate of La. R.S. 11:103 are not contained
in separate laws; both laws are contained in Title 11. The issuc of the proper rate to
apply, 1.e., the fixed nine pexcent or the fluctuating rate, is a conflict within Title 11.
Therefore; La. R.S. 11:3 is not applicable. |

Because the district court relied upon La. R.S. 11:3, a discussion of the history
of 11:3 is appropriate, which further demonstrates why it is not applicable 1n
resolving the employer contribution rate. La. R.S. 11:3 was enacted in 1988 by 1988
La. Acts 81 along withLa. R.S. 11:103. At that time, the provisions now designated
asTa. R.S. 11:2262(D)(1) were contained in La. R.S5. 33 :2160(D)(1), and until 1991
when the Legislature redesigned La. R.5. 33:2"1 60(D)(1) as La. R.S. 11:2262(D)(1),
these provisions existed outside of Title 11as separate laws. Further problematic with
the district court’s reliance upon La. R.S. 11:3 is there was never a conflict between
La. R.S. 11:103(C)(2)(b) and La. R.S. 33:2160, because at the time of its enactment
La. R.S. 11:103(C)(2)(b) provided:

(b) Fixed portion of the net dircct émployer coﬁtributions:

(i) Firefighters’ Retirement System—9%

) (1) Municipal Police Bmployees” Retircment System ...
(iil) Sheriffs’ Pension and Relief Fund ...
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Therefore, both La. R.S. 11:103(C)(2)(b) and La. R.S. 33:2262(D)(1) provided for a
strict, fixed nine percent employer contribution rate, and neither provided for a
targeted fluctuating rate.

The conflict betweenLa. R.S. 11:103(C)(b)(2) and La. R.8. 11:2262(D)(1) did
not arise until 1997, when the Legislature enacted 1997 La. Acts 1293, which
amended La.‘ R.S. 11:103(C)(2)(b), in the introductory paragraph, by substituting
“Targeted” for “Fixed” and added item (C)(2)(b)(iv). At the time the conflict arose,
the provisions of La. R.S. 11:2262(DY(1) no longer existed as separate laws outside
of Title 11, making La. R.S. 113 iﬁapplicable to resolve the conflict. Apparently, the
district court felt that La. R.S. 11:103(C)(b)(2) has always provided as it does today
for a fluctuating rate, and this would further explain why the district court fell into
CITOY.

The district court reasoned that “interpreting La. R.S, 11:2262 as being the
sole, mandatory contribution rate of employers would, in effect, render the formula
for actuarial soundness found inLa. R.S. 11:103 meaningless....” Onthe other hand,
interpreting the mandatory rate provided i La. R.S. 11:2262(D)(1) as é targeted
fluctuating rate would, in effect, tender the legislative mandated fixed nine percent
rate meaningless.

The bottomn Iine is the statutory conflict between La. R.S. 11:2262(D)(1) and
11:103(C)(2)(b)(iv) governing the employer contribution rate to the FRS is the
problematic issue to resolve.

One of the ways to allow the La. R.S. 11:103 formula to apply to the FRS is for
this Court to interpret the epactment of 1997 La. Acts 1293 as an implied repeal of
La. R.S. 11:2262, the fixed rate. Under general rules of statutory construction, the

latest cxpression of the legislative will is considered controlling and prior enactments
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in conflict are considered as tacitly repealed in the absence of an express repealing
clause. La. Civ. Code art. 8 (2004); State v. Board of Com'rs of Caddo Levee Dist.,
175 So. 678 (La. 1937); Norman J. Singer, Sutherland Statutes and Sz‘az:‘ulory
Construction § 23:9 (6" ed. 2002). In accordance with such construction, La. R.S.
11:103(C)(2)(b)(iv) would be controlling in this matter as the latest substantive
expression of legislative will. Consequently, the enactment of Ta. RS.
11:103(C)(2)(b)(iv) in 1997 La. Acts 1293 would act as an implied repeal of La. R.S.
11:2262(D)(1). )

However, this interpretation is problematic because a presumption exists
against the implied repeal of a stanltf:, fannded wpon the: dortrine the Legislatore is
presumed to envision the whole body of the law when it enacts new legislation.  See
Norman J. Singer, Sutherland Statutes and Statutory Construction § 23:10, 487 (6™
ed. 2002); see als-o, Lockett, 03-1767 atp. 5. When anewly enacted statute is silent
_on a previously existing statute, the indication is the Legislature did not intend to
repeal the existing statute. Singer, supra, § 23:10,p.487. Furthermore, there is also
the assumpti()n that existing statutory law is representative of popular will, and this
too reinforces the presumption against its alteration or rep;al. Singer, supra, § 23:10,
p. 487

In this case, 1997 La. Acts 1293 issilentas to La. RS, 11:2262, i.e., it does not
expressly repeal La. R.S. 11:2262(D)(1). To further bolster this position I note that
significantly, La. R.S. 11:2262(0)) has been amended a5 if La. R.S. 11:2262(D)(1)
was not rcp;aaled. See 719 La. Acts 2003. Although this enactment did occur after
the filing of this suit, the trial court referred to and considered Act 719 in its reasons
for judgment. In Act 719, the legislature amended and reenacted Ta. R.S.

11:2262(D)(2) to correct two cifations of law regarding recovery of delinquent
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conlributiops that exroneously referred to previously repealed statutes, 1.e. fonmer La.
R.S. 33:21 60(D)( 1) which was redesignated by the Legislature in 1991 La. Acts 74
as La. R.S. 11:2262. Although technical in nature, this reenactment now litnits the
right of the Firefighters’ Retirement System to pursue collection of delingnent
employer contributions to suits for collection of the employer contribution required
by La. R.S. 11:2262(D)(1), which is “nine percent of the earnable compensatior..of
each firefighier eligible for membership in the FRS.”

With the presumption against implied repeal in mind, the court must determine
if there is a statutory analysis that would reconcile both provisions, giving effect to
cach, and thereby avoiding an implied repeal.

La. Civ. Code art. 13 provides; where two statutes deal with the same subject
matter, they should be harmonized if possible. Kennedy v. Kennedy, 96-0732,p. 3
(La. 11/25/96), 699 So.2d 351, 358. However, if there is a conflict, the statute
specifically directed to the matter at issue must prevail as an exception to the statute
more general in character, Kennedy, 96-0732 atp. 3; 699 So.2d at 358. In this case,
La. R.S. 11:103 acts as a general statute goverhing émploycr contributions to all
“state and statewide public retirement systems whose benefits are not guaranteed by
Atticle X, Section 29(A) and (B) of the Louisiana Constitution,” whereas La. R.S.
11:2262(D)(1) acts as an exceptibn to La. R.S. 11:103's general provisions. This
provision specifically governs the contributions to the pension accurpulation fand Qf
“each muticipality, parish or fire prolostion district which has cmployees on 1ts fire

3

protection force who become members in the FRS....” A literal reading of both
statutes reveals La. R.S. 11:2262(D)(1) is more specific than La. R.S. 11:103(C) to

the facts of this case which specifically involves the employer contributions of

municipalities, parishes, and fire protection districts to the FRS.
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Additionally, such an interpretation allows La. R.S. 11:103 to retain its
authority as a general provision,‘which will apply in all “ungﬁaranteed” state and
statewide retirement system cases unless there exists a legislative mandated raie, as
in this case. Indeed, the Legislature has enacted laws which specifically require the
employers who do not bave a mandated fixed rate to make contributions based upon
the amounts detcmﬁn§d under La. RS, 11:103, such as La. R.S. 11:2227(D)(1)(2),
mandating “‘each municipality which has employees on ifs police force who become
members in [the Municipal Police Employees’] retirement system shall contribute the

3

employer contribution rate as determined m R.S. 11:103...” Moreover, this
interpretation maintains the effectiveness of the La. R.S. 11:2262(D)(1) mandatory,
fixed nine percent rate. |

The majority opinion, like the district court, erroneously reads these two
statutes as compatible. While the majority’s reasoning is persuasive, it is fawed.
The majority reads into the statutes “what the legislature understood” and reads out
the mandatory employer contribution provision of La. R.S. 11:2262(D)(1) as though
itig part of a fluctuating rate in La. R.S. 11:103. This interpretation essentially reads
out the language of La. R.S. 11:103(C)(2)(b)(iv) allowing a lower rale for the net
direct employer conlributions if a “lower rate results from application of the
provisions of this Section inits entirety,” and effectively misinterprets the mandatory
fixed rate of nine percent as though, it was a baseline or minimum. Such areading is
an absurd interpretation because it allows the employer contribution rate to far exceed
the mandatory nine percent rate clearly intended by the Legislatre.

In turn, the absvrd consequences resulting from this interpretation will cause

local immicipalities to severely cuf, if not elimmnate, fire protection fo its citizens so
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it can pay retirement benefits. Clearly, these absurd consequences were not intended
by the Legislature.

The majotity opinion fails to recognize one of the fundamental tenants of
Stamt(;ry interpretation namely, statutory interpretation canmnot result in absurd
consequences and mwust give way té areasonable result. Indeed, this is the positive
law on statutory interpretation in our Civil Code: Laws should be applied as written |
and no further interpretation may be made in search of the ntent of the legislature
when the law is clear and unambiguous and its application does not lead to absurd
consequences. La. Civ. Code. art. 9. The function of the courtis to interpret the laws
50 as to give them the meaning which the lawmakers obviously intended them to have
and not to construe them so as to give them absurd or ridiculous ‘meanings. Webb v.
Parish Council of Parish Of East Baton Rouge, 47 S0.2d 718, 720 (La. 1950). In
construing a statute, the object is to ascertain legislative intent, and where literal
construction would produced absurd results, the letter must give way to the spirit of
the law, and the statute construed so as to produce a reasonable result. Bradford v.
Louisiana Public Service Comm’n, 179 So. 442, 446 (La. 1938).

The problems concerning the actuarial soundness of the FRS were not caused
by the employers of the firefighters. But yet under the majority interpretation, the
municipality with its limited resource for funds 1s now held responsible to make the

FRS actuarially sound. In my view, the FRS has raised serious constitutional issues

10
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against the state in their pending cross-claim' against the State that should be heard
and disposed of on remand to the district court.

In conclusion, I find La. R.S. 11:2262(D)(1) prevails in this matter as an
exception to the general provisions of La. R.S. 11:103. T would reverse the dislut
court’s declarations of unconstitutionality, vacate thc permanent injunction, and
remand this matter 1o the district court for further proceedings on the FRS’s cross-

claim.

In its cross-claim, the FRS stated:

AND NOW, while reserving all nghts accorded to its position as
defendant and reasserting the admissions, denials, and allegations sct forth herein
above in Paragraph Nos. 1 through 46, inclusive, [FRS] does simultaneously
assume the position of cross-claimant against the State of Louisiana. Forpurposes
of this cross-claim only, FRS does hereby adept by reference and assert alf
allegations sct forth in Paragraph Nos. 1 through 103, inclusive, of pefitioners,
Amended and Restated Petition, except Paragraph Nos. 99, 100, and 101 thereof.,
FRS daes hereby pray for all contributions and-interest thet are-cwed to-IRS as
a result of the matter that is made the subject of petitioners’ Amended and
Restated Petition. Additionally, FRS assumes the position of cross-claimant
against the state for all amounts due to FRS as set forth more fully below.

11
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SUPREME COURT OF LOUISIANA
NO. 04-CA-0227

LOUISIANA MUNICIPAL ASSOCIATION,
THE PARISH OF JEFFERSON, ET AL

v- JAN 1 9 2005

 STATE OF LOUISIANA AND
THE FIREFIGHTERS’ RETIREMENT SYSTEM

APPEAL FROM THE NINETEENTH J UDICIAL DISTRICT COURT
FOR THE PARISH OF EAST BATON ROUGE
HONORABLE TIMOTHY E. KELLEY, JUDGE
Wi 7" “LANIER, Justice Ad Hoc, concurring in part and dissenting in part.

I agree that (1) the net employer’s contribution rate to the' FRS shall be fixed

by PRSAC on an annual basis pursuant to the formula set forth in La. R.S. 11:103;

(2) the net employer’s contribution rate provided for in La. R.S. 11:103 is a variable

or fluctuating annual rate that may be fixed ahove or helow 9% as fimancial ..
circumstances may require and that the variable rate is designed to eliminate

deficiencies or excesses in the ammual funding of the actuarial soundness of the FRS;

(3) because the net employer’s éontn'bution rate for the FRS is such a variable, the '
judgment of the trial court permanently enjoining the FRS from collecting a net
employer’s contribution in excess of 9% is in error and should be reversed; (4) the
legislative delegation of authority to PRSAC found in La. R.S. 11:103, 104 and 121
et seq. 1snot unconsﬁtutional and the trial court declaratory judgment to the contrary
should be reversed; and (5) the questioned acts of the legislature and the statutes they
amended are facially constitutional and the trial court declaratory judgments to the
contrary should be reversed.

I agree that Act 645 of 1991 that repealed La. R.S. 33:2165 is facially
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constitutional. The majority opinion does not fully discuss the effect of the repeal.
Accordingly, T concur with reasons on this issue.

I do not agree with the majority’s disposition of the issue of whether La. R.S.
11:103 and 104 were unconstitutionally applied and/or administered. Accordingly,
I dissent on this issue with reasons.

EFFECT OF REPEAL OF STATUTORY STATE GUARANTEE

La. R.S. 33:2165, renumbered as La. R.S. 11:2269, provided that “(t)he state
of Louisiana hereby guarantees benefits payable to 2 member of this system or a
retiree or to his lawful beneficiary,” Members, retirees and beneficiaries are separate

categories of persons provided for differently in the FRS. See definitionsinT.a, R.S.

11:2252. Black’s Law Dictionary, p. 711 (7"h Ed. 1999) defines a guarantee as “(t)he
agsurance that a contract ... will be carried out.” A state guarantee is backed by the
“firll faith and credit” of the state. Vol. 9, Records of the Louisiana Constitutional

Convention of 1973: Convention Transcripts, Dec. 5, 1973, comments of Delegate

Aertleer on page 2565 and Delegate Lowe on page 2675, Thus, a gnavantee is 4
nominate, accessory coniract of suretyship as provided for in La. C.C. art 3035, et
seq.

The following appears in the section entitled “Statc Guarantee Repealed” in the
majority opinion:

The legislature repealed former La. R.S. 33:2165 in
its entirety pursuant to Acts 1991, No. 645, effective July
1, 1991. This Act repealed the state guarantee of benefits
to FRS members and their beneficiaries. After the effective
date of this act, the formula described in La: R.S. 11:103,
applicable to public retirement systems whose benefits
were not gnaranteed by the state, and not the formula in La.
R.S. 11:102, applicable to state guaranteed systems, was
used for the calculation of the employer contribution to the
retirement system.

(Footnote deleted).
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A review of Act 645 of 1991 shows that it does not expressly state that it is
intended to be retroactive. Accordingly, as a matter of statutory construction, it
cannot be given retroactive effect. La. R.S. 1:2; La. C.C. art. 6; R. Lamonica and J.

Jones, 20 La. Civ. Law Treatise, Legislative Law and Procedure, §6.4, pp. 113-125

(2004). Further, as a matter of constitutional law, an act of the legislature may not be
applied retroactively if it would impair contraciual obligations or disturb vested
rights. Smithv. Board of Trustees of Louisiana State Employees Retirement System,
2002-2161, p. 7 (La. 6/27/03), 851 So. 2d 1100, 1105.

It is not completely accurate to say that Act 645 of 1991 repealed the state
statutory guarantee of benefits or that the FRS became a public retirement system
whose benefits are not guaranteed by the state after the enactment of Act 645 of 1991.
After the effective date of Act 645, the state’s guarantee (suretyship) remained in foll

force and effect for the members, retirees and beneficiaries of the FRS who had

accrued (vested) benefits prior to the effective date of the Act. Only those benefits
[retircment rights] that accrucd after the effective date of the Act are no longer
covered by the state guarantes. The Act had no effect on the state’s guarantee of
benefits that accrued prior to the effective date of the act because of statuiory and
constitutional law.

Finally, thercpeal of this statutory guarantee does not control whether La. R.S.
11:102 or 11:103 applies to the FRS as asserted by the majority opmion. Thatissue

is controlled by whether or not the FRS is a state or statewide system whose benefits

are constitutionally guaranteed by La. Const. art. X, § 29(B). SeeLa. Const. art. X,
| .
1§ 29(A), (B). (B)Q2) and (E)(3) and La. R.S. 11:102A and 11:103A.

WERE YA, R.S. 11:103 AND 104, AS AMENDED,
UNCONSTITUTIONALLY APPLIED AND/OR ADMINISTERED

23-
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The record on appeal reveals serious questions about how the funding formula
for the FRS has been administered in the past. In addition, I agree with the
observation of Chief Justice Calogero in his concurring opinion that the funding

formula fhr the. FRS asif isoomrently stmehred, “pacasa diffuendt dfnot napossible,

burden on firefighters’ employers that could easily become insurmountable in coming
years.” (Emphasis added). -
La. C.C. P. art. 1876 provides as follows:

The court may refuse to render a declaratory judgment or
decrec where such judgment or decree, if rendered, would
not terminate the uncertainty or controversy giving rise to
the proceeding.

After considering how the FRS funding formmla was administered in the past,

how it s currently structured, and what may be the potential future problems; itis my

opinion that a declaratory judgment on this issue will not reasonaﬁly terminate the
uncertainty or controversy involved. This issue 'should be decided by a full trial on
the metits in an ordinary proceeding; a declaratory judgment on it should not be
rendered.

Accordingly,\I reapectfully dissent from themayority ruling on this issue.
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SUPREME COURT OF LOUISIANA
No. 2004-CA-0227
LOUISIANA MUNICIPAL ASSOCIATION, ET AL.
VERSUS
| THE STATE OF LOUISIANA AND
THE FIREFIGHTERS’ RET TREMENT ASSOCIATION

FIC.. CALOGERO, Chief Justice CONCURS AND ASSIGNS WRITTEN REASONS:
This decision rejects a constitutional challenge to the systern set up by the
Touisiana Legislature for the purpose of ﬁ).lﬁlling. its rasponsibtilities relative to the
Firefighters’ Retirement Systexn, a Louisiana constitutional obli gation to “establish
a method of acimarial vatuation to be employed” to attain and méintain the actuarial
soundness of each statc and atatewide retirement systems, as required by Art 10, §
29(E)(1). Under the system put in place by the Legisiature and approved by this court
in this case, the Fir;zﬁghters R.e’(irement‘ System is funded by three sources: (1)
contributions (;f' employees equal to .eight percent of salary exclnding overtime, (2)
dedicatcci tax revenues from'a pool of severi~tenths of one percent of the Insurance
Premrdum Tax Fuud.that the Filreﬁghters Retirement System shares with two other
retirement systerns, and (3) coﬁtribuﬁons from the firefighters’ erpployers’ that vary
from vear to year in the amount NeCESSALy i make up the difference between the
amounts coliected from the first two sources and the amounts nécded to achieve

actuarial soundness.? |
[ write separately for ﬂie purpose of pointing out that, despite the fact that the

systemn adopted by 1he Leglslature Is not wnonstilulioual as written or as applicd (for

! (jenerally, this group incjudes municipalities and various fire districts.

2 The soniribuiion of the firefighters’ cmployers has increased from ing percent for ail
years prier to 2002, 1o 7525 percent of payroli m 2003,

1
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the reasons more fully explained in the majority opinion), the record facts in this case
demonstrate that the system, as it is currently structured, places a difficult, if not
impossible, burden on firefighters’ erﬁployers that c;ould .éasily become
insmmountable.in the coming years. In fact, the system today presents a threat to the
fiscal integrity and survival of many of these employers who are plaintiffs in this
action, if that has not already occurred. Of course, the Legislature has the power and
authority to structure the system (and the solution) as it deems wise, provided it
}espon,ds io the CQnstimtional mandate to attain and maintain actuarial soundness of
the ssrstem. The variety of options is aé broad as legislators’ ingenuity will penmit,
howevef restricted that may be by the political realities, be it by appropriation of
necessary additionial mmuicyfrorx; the State’s gencral-fund, tapping different and
additional tax sources, ac‘ljlisﬁng the required respective contributioné as are currently
in place, or any other permissible legal changes affecting the funding of the

Firefighters’ Retirement System.



